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Terms and Conditions of Access to the Auction Software 

The following auctions (“Auctions”) are being conducted under the auspices of the New 
Jersey Board of Public Utilities (as more fully described in Docket No. ER19040428; In 
the Matter of the Provision of Basic Generation Service for the Period Beginning June 1, 
2020): (1) an auction by which all EDCs will secure supply to meet their Commercial and 
Industrial Energy Pricing Basic Generation Service (“BGS-CIEP”) load for a period of one 
year, and (2) an auction by which all of the EDCs will secure supply to meet their 
Residential Small Commercial Pricing Basic Generation Service (“BGS-RSCP”) load for 
a period of three years, in each case for a period beginning June 1, 2020.  For the sake 
hereof the term “EDC” refers to the following electric distribution companies: Atlantic City 
Electric Company, (“ACE”), Jersey Central Power & Light Company (“JCP&L”), Public 
Service Electric and Gas Company (“PSE&G”) and Rockland Electric Company 
(“RECO”). 
 
The Auctions are being conducted using the Optimal Auctions, Inc. (hereinafter referred to 
as “Optimal”) software and the documentation therefore, including any bidder or 
administrative manuals (the software and the documentation together, “Application”).  
Bidders in the auction shall have no right to access or use any administrative manual. 
 
The Application may be accessed and used only by individuals or organizations who have 
agreed to the following limited license agreement governing access to and use of the 
Application.   
 
END USER; LICENSEE.  The term “End User” refers to each individual who accesses or 
uses the Application or any part thereof, whether for his or her own account or as the 
employee, officer or agent of another person or organization.  The term “Licensee” refers 
to any End User who is accessing or using the Application for his or her own account or to 
any person or organization on whose behalf an End User is acting.  Agreement to these 
terms and conditions (“Terms”) by an End User who is the employee, officer or agent of a 
Licensee includes a representation and warranty that the Licensee has full power and 
authority to agree to the Terms and that the End User’s agreement to the Terms has been 
duly authorized by all necessary action on the part of the Licensee. 
 
INTELLECTUAL PROPERTY.  The Application is the copyrighted work of Optimal, a 
Delaware corporation, all rights reserved.  By accessing and using the Application, 
Licensee acquires no right or license in the Application or in any element of the Application 
or any trademarks included therein other than the limited rights expressly granted in this 
agreement. 
 
LIMITED LICENSE.  Effective upon Licensee’s acceptance of the Terms, Optimal grants 
Licensee a personal, non-exclusive, nontransferable license to use the Application or the 
applicable part thereof.  In the case of software, the license is to use the Application in 
object code format only for the sole purpose of preparing, analyzing and submitting bids 
in one or more Auctions. 
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RESTRICTIONS ON USE. Licensee may not use the Application or any element of the 
Application for illegal purposes or in any manner that is inconsistent with the terms and 
conditions of this agreement. 
 
• The Application is for Licensee’s personal use only in connection with Licensee’s 

participation in one or more Auctions.  Licensee may not permit any third party to use 
the Application, offer any element of the Application for sale, or license, sublicense or 
redistribute the Application in any format to anyone. 

 
• Licensee may not copy, distribute, store, modify, reverse engineer (either by using the 

Application to create benchmarking or incremental output information or otherwise), 
decompile, disassemble, create derivative works from, reproduce, or print the 
Application.  

 
COMPLIANCE WITH LAW.  The website from which the Application is being made 
available and through which the Licensee is participating in the Auctions (the “Auction 
Site”) may be used only for lawful purposes. Neither Licensee nor End Users may use the 
Auction Site in order to transmit, distribute or store material (a) in violation of any 
applicable law, (b) in a manner that will infringe the copyright, trademark, trade secret or 
other intellectual property rights of others or the privacy, publicity or other personal rights 
of others, or (c) that is obscene, threatening, abusive or hateful. 
 
SECURITY.   Licensee and End Users are prohibited from violating or attempting to violate 
the security of the Auction Site or the Application, including, without limitation, (a) 
accessing data not intended for such Licensee or End User or logging into a server or 
account which such Licensee or End User is not authorized to access, (b) attempting to 
probe, scan or test the vulnerability of a system or network or to breach security or 
authentication measures without proper authorization, (c) attempting to interfere with 
service to any user, host or network, including, without limitation, via means of 
overloading, ‘flooding’, ‘mailbombing’ or ‘crashing’, (d) forging any TCP/IP packet 
header or any part of the header information in any e-mail or newsgroup posting, or (e) 
taking any action in order to obtain services to which such Licensee or End User is not 
entitled. 
 
DISCLAIMERS AND NOTICES.  Licensee agrees that Licensee’s use of the Application and 
each element of the Application is at Licensee’s sole risk and acknowledges that the 
Application is provided on an “AS IS” basis without warranty of any kind.  Without 
limiting the foregoing, to the maximum extent permitted by law: 
 
• OPTIMAL AND EACH PERSON OR ORGANIZATION INVOLVED IN THE 

ADMINISTRATION OF THE AUCTION USING THE APPLICATION, 
INCLUDING, WITHOUT LIMITATION, NATIONAL ECONOMIC RESEARCH 
ASSOCIATES, INC. (“NERA”) AND ANY DIRECTORS, OFFICERS, 
EMPLOYEES OR REPRESENTATIVES OF OPTIMAL, NERA OR OTHER SUCH 
ORGANIZATIONS, (EACH, AN “ADMINISTRATOR”) HEREBY DISCLAIM 
ALL WARRANTIES AND CONDITIONS WITH REGARD TO THE 
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APPLICATION, WHETHER IMPLIED OR STATUTORY, INCLUDING ALL 
IMPLIED WARRANTIES AND CONDITIONS OF MERCHANTABILITY, 
FITNESS FOR A PARTICULAR PURPOSE,  AND ORIGINALITY, AND ALL 
WARRANTIES ARISING OUT OF COURSE OF PERFORMANCE, COURSE OF 
DEALING AND USAGE OF TRADE OR THEIR EQUIVALENTS UNDER THE 
LAWS OF ANY JURISDICTION. 

 
• Neither Optimal nor any Administrator guarantees that the functioning of the 

Application will be uninterrupted or error-free or that any defects in the Application 
will be corrected. 

 
• Licensee assumes the entire risk of any use made of the Application and has full 

responsibility for any decisions in which any element of the Application may be used 
or relied upon.  

 
CONFIDENTIALITY. 
 
The Application, including the algorithms, sequence, structure, organization, user 
interface, and source and object code of the software and the documentation, are or include 
trade secrets of Optimal.  Licensee agrees not to divulge any such trade secrets which 
Licensee learns of through its use of the Application.  This confidentiality obligation shall 
not extend to a trade secret that (i) is or becomes (through no fault of Licensee) generally 
available to the public, as of the date it becomes available, (ii) was in Licensee’s possession 
or known by it without restriction imposed by Optimal prior to accessing or using the 
Application, (iii) was rightfully disclosed to Licensee by a third party not under a restriction 
of confidentiality with respect to such trade secret, (iv) was independently developed by 
employees of Licensee (other than employees who have been granted access to Optimal’s 
trade secrets) without use of or reference to any trade secret of Optimal; or (v) the 
disclosure of which is required by law. 
 
LIMITATION OF LIABILITY.  
 
IN NO EVENT IS OPTIMAL OR ANY ADMINISTRATOR LIABLE FOR ANY 
INDIRECT, PUNITIVE, INCIDENTAL, SPECIAL OR CONSEQUENTIAL DAMAGES 
ARISING OUT OF OR IN ANY WAY CONNECTED WITH THIS AGREEMENT, THE 
APPLICATION OR ANY DELAY OR INABILITY TO USE THE APPLICATION, 
WHETHER BASED ON CONTRACT, TORT, STRICT LIABILITY OR OTHERWISE, 
EVEN IF OPTIMAL OR ANY OTHER PERSON HAS BEEN ADVISED OF THE 
POSSIBILITY OF SUCH DAMAGES.  
 
IN NO EVENT MAY THE TOTAL LIABILITY OF OPTIMAL OR ANY 
ADMINISTRATOR, IN EACH CASE TOGETHER WITH THE DIRECTORS, 
OFFICERS, EMPLOYEES OR REPRESENTATIVES THEREOF, TO LICENSEE OR 
ANY END USER FOR ANY DAMAGES, LOSSES OR CAUSES OF ACTION, 
WHETHER IN CONTRACT, TORT OR OTHERWISE, EXCEED THE AMOUNT PAID 
BY LICENSEE, IF ANY, FOR USING OR ACCESSING THE APPLICATION. 



4 
 

 
NO ACTION, REGARDLESS OF FORM, ARISING OUT OF OR PERTAINING TO 
THE APPLICATION OR THE TERMS OF THIS AGREEMENT MAY BE BROUGHT 
AGAINST OPTIMAL OR ANY ADMINISTRATOR BY OR ON BEHALF OF 
LICENSEE OR ANY END USER MORE THAN SIX MONTHS AFTER THE EVENT 
OCCURRED THAT GAVE RISE TO THE CAUSE OF ACTION.  
 
CHOICE OF LAW; JURISDICTION.  This agreement is governed by and must be construed 
in accordance with the laws of the State of New York, U.S.A., applicable to agreements 
among residents of New York, made and to be performed within New York.  Licensee 
hereby consents to the exclusive jurisdiction and venue of courts in New York, New York, 
U.S.A. in all disputes relating to this agreement.  
 
INTERPRETATION.  If any part of this agreement is determined to be invalid or 
unenforceable pursuant to applicable law including, but not limited to, the warranty 
disclaimers and liability limitations set forth above, then the invalid or unenforceable 
provision is deemed superseded by a valid, enforceable provision that most closely matches 
the intent of the original provision, and the remainder of the agreement continues in effect. 
This agreement constitutes the entire agreement between Licensee and Optimal with 
respect to Licensee’s access to and use of the Application in connection with the Auction. 
 
If you find the foregoing terms and conditions acceptable, please signify Licensee’s 
agreement to these terms and conditions by clicking in the box below.  This will create an 
agreement between Licensee and Optimal pursuant to which End Users, acting on behalf 
of Licensee, may access and use the Application in connection with one or more Auctions. 
   

Accept   Licensee AGREES to the foregoing terms and conditions governing all access to and use 
of the Application by or on behalf of Licensee.  
  
or 
  

Refuse   Licensee does NOT AGREE to the foregoing terms and conditions.  If Licensee does not 
agree to these terms and conditions, Licensee shall not be able to access or use the Application. 
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